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ORDER-IN-ORIGINAL

1. This copy is granted free of charge for the use of the person to whom it is
issued .

2. An appeal against this order lies with the Commissioner of Customs
(Appeal), Jawaharlal Nehru Custom House, Sheva, TaI :Uran, Dist : Raigad,
Maharashtra – 400707 under section 128(1) of the Customs Act, 1962 within
sixty days from the date of communication of this order. The appeal should be
in duplicate and should be filed in Form CA-IAnnexure on the Customs (Appeal)
Rules, 1982. The Appeal should bear a Court Fee stamp of Rs. 1.50 only and
should be accompanied by this order or a copy thereof. If a copy of this order is



enclosed, it should also bear a Court Fee Stamp of Rs. 1.50 only as prescribed
under Schedule 1, items 6 of the Court Fee Act, 1970.

3. Any person desirous of appealing against this decision or order shall,
pending the appeal, make payment of 7.5% of the duty demanded where duty or
duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

t

I

BRIEF FACTS OF THE CASE

M is. MSQ INTERNATIONAL (IEC-317524224) having address RNO 7 19 PLOT NO
Maharashtra-400043LOTUS COLONY, ABDUL HAMID MARG GOVINDI, Mumb,

d to as importer) had filed Bills of Entry (having assessable value

the clearance of imported goods 'Parts of of60680.26/-) as per Table-A belo'

heading 9608
Table-A

BeDIEC >utytemternmporter
Payable paidPaid;crlptl CodeCod arne

IG S’I@ 18%@12%

(in Rs. JIGSTIGST

(in Rs.)(in Rs.)

4902480

Dt

09.14.2019

2. During the course of Post Clearance Audit based on the Analytical Report No.

39/202 1-22 dated 08.09.202 1 issued by Additional Director General, National Customs

Targeting Centre ? D(..,ARM7 Mumbai on the above subject, it has been observed that M/s.

MSQ INTERNATIONAL (IEC-317524224) , have imported Parts of pens of heading 9608

through Bill of Entry enclosed herewith as Table A mld cleared at a lower rate of I(;ST

@ 12% under Sr. No. 232 and Sr. No. 233 of Schedule II of the IGST Notification No.

01/20 17 dated 28.06.20 17.

3 The Sr. No. 232 and Sr. No. 233 of the Schedule II of the Notification No. 01/2017

dated 28.06.20 17 covers the goods viz. , "PerLS [other than Fountain pens , stylograph pens

and Pencils (including propelling or sliding pencils), crayons, pastels, drawing charcoals

and tailor's chaLk" respectively. It is observed that the parts of Pens and Pencils of

heading 9608 and 9609 are not covered by the Sr. No. 232 and Sr. No. 233 of Schedule

II of the said notification. The parts of Pens and Pencils of heading 9608 and 9609?

having not been covered in any other schedule of the said notification, are classinable

under residual entry at Sr. No. 453 of Schedule III of the said notification which covers

"Goods which are not spec.-'ined in Schedule I, II, IV, V or VI". The goods classifiable under

Schedule III of the said notification attracts IGST @ 18%, hence, IGST should have been

levied @ 18% on the subject goods.

4. In addition> the relevant extracts of the HS Explanatory Notes for "Parts" under
CTH 9608 are transcribed below:



"The heading also couers identi#able parts not more specWcatly included

elsewhere in the Nomenclature. For example: Pen ribs of any design including

unfinished nibs roughly cut to shape; clips; rePUs for baII point pens, comprising the

ball point and the ink reservoir, holders for the ball points or Ielts of marking

stytograptts; ink-flow regulators; barrels for pens or pencils of this heading; BIting or

propelling mechanisms; ink sacs of rubber or other materials; point protectors;

interchangeable renew rUb units comprising rab, feed and collar, rab points (or pen

points) which are small balls made from platinum alloys or from certain tungsten

aLloys used for pointing the tips of pen Mbs to preuent premature wear.

5. From the above Customs Tariff Headings and the associated HS Explanatory

Notes, it can be inferred that parts of pen and pencils include, inter alia, ''refills", ’'nibs'’ ,

"pencil leads", and "barrels" , as well as items like "tungsten carbide balls", "clips", falling

under CTIs 960860 IO to 9608 99 90 and CTI 9609 20 00; such items are within the

purview of the description "Parts of Writing Instruments".

Given this context, reference is drawn to the relevant entries of Notification

No.01/2017-1ntegrated Tax (Rate) dated 28.06.2017 i.e. serial nos. 232 and 233 of

Schedule II as well as serial nos. 447 and 453 of Schedule III of this Notification, which
are outlined below

9608232 Pens [other than Fountain pens, stylograph pens 11 12%

2 Pencils (including propelling or sliding pencils) 11

crayons, pastels, drawing charcoals and tailor’s chalk

4 Fountain pens, stylograph pens 18%

18%453 (Any

Chapter F VI

7. From the above, it is apparent that Sr. Nos. 232 and 233 of Schedule II of the

said Notification, is very specific, inasmuch as they cover only pens other than

fountain/stYlograph pens) and pencils, crayons, pastels, drawing charcoals arid tailor's

chalk, whereas serial no. 447 covers fountain pens uld stylograph pens.

8. Since there is no specific serial number in the said Notification that covers

different descriptions of goods, which can be collectively clubbed as Parts of Writing
Instruments", all the parts of writing instruments like pens and pencils and pencil leads

would be covered under the residual serial no. 453 of Schedule III of the said

Notification. Accordingly, the rate of IGST applicable on the same would be @18% and

not @12%.

9. West Bengal Authority for Advance Ruling in the case of M/s Shiva Writing co
Pvt Ltd ruled that "Tips and Balls" of Ball Point Pens are to be classified under GST



Tariff Heading 9608 99 90 and included under SI No. 453 of Schedule III of Notification

No' 01/2017- Central Tax (Rate) dated 28.06.2017. Th, ,el,vant p'„ti„n .f th, „,ling i,
extracted below-

In the Rate NotWcation baII point pens> cIa.ssiped under HSN 96082 are included

under St. No. 232 of Schedule II under the description: "pens other than founta.in pens>

stYtc)graph pens". The same NotiFcatiorl also mentions "fountain pens> stylogr(.lph pens

unciet St' No. 447 of Schedule III. However, parts of pen, irLCIUdirLg "tips and baIts of pens" >

ctassWable under HSN 9608 as discussed abc)ue> are not exempted or specwcally

included under entries of any other schedules. They are, therefore> to be hu...luded under
St No. 453 of Schedule Ill and taxable @ 9% (-GST and 9% s(,ST."

The above ruling was also subsequently upheld by the West Bengal Appellate

Authority for Advance Ruling, dismissing the appeal filed by M/s. Shiva Writing co pvt

Ltd. The reference to the advance ruling is to highlight the fact parts of writing

Instruments like pens and pencils that are not specifically included under entries of any
other schedules are to be included under Sr. No. 453 of Schedule III of Notification No

01/20 17-Central Tax (Rate) dated 28.06.20 17.

11. Based on the Analytical Report No. 39/2021-22 dated 08.09.2021 issued by

Additional Director General, National Customs Tmgeting Centre2 DC,ARM> Mumbai on

the above subject, it has been observed that importer, M/s. MSQ iNTERNATioNAL (IEC-

317524224) , have imported parts of pens and pencils of heading 9608 vide Bill of Entry

as mentioned in the Table A to this notice by paying IGST paid at a lower rate of IC,ST

@ 12% under Sr. No. 232 and Sr. No. 233 of Schedule II of the IGST Notification No.

01/20 17 dated 28.06.2017. As the subject goods were not pens of heading 9608, rather,

the goods are parts of pens and pencils of heading 9608, and as the specific Sr. No. 232

and 233 of the Notification does not cover the parts of the pens of heading 9608, the

same attract higher rate of IGST @ 18% under residual entry at Sr. No. 453 of Schedule

III of the said notification. Thus, there is short payment of IGST on clearance of parts of

pens of heading 9608. Based on the Bill of entry as shown in the Table A to this notice,

the differential duties of customs (IGST) short paid by the importer has been calculated

at Rs. 4041/-

12. In the instant case, the importer imported parts of pens of heading 9608 and paid

IGST @ 12% in terms of Sr. No. 232 and Sr. No. 233 of Schedule II of the said

notification. As the subject goods were the parts of pens of heading 9608, the specific

SI. No. 232 and Sr. No. 233 of the Notification does not applicable for the same as the

said entry covers only the complete pens of heading 9608. The entry at St. No.453 of the

Notification No. 1/2017-1GST covers the Goods which are not specified in Schedule 1, II,

IV, V or VI and attracts IGST @ 18%. As the impugned goods in the instant case are not

complete pens and pencils but parts of the pens of heading 9608 and no other entry of

the Notification No. 1/2017-10ST or any other Notification cover the parts of the pens

and pencils, the residual entry of the Notification vide Sl. No.453 under Schedule-III is



applicable to the impugned goods. As per the entry at SI. 453 under Schedule III of the

said notification, the impugned goods attract IGST @ 18%. Thus, it appears that there

is short payment of IGST on clearance of parts of the pens of heading 9608. Based on

the Bills of entry, the differential duties of customs (IGST) short paid by the importer

has been calculated Rs. 4041/-

Thus, the importer has short paid the IGST @ 12% instead of 18% on the

impugned goods imported the same is recoverable from the importer under Section 28(4)

of the Customs Act, 1962 along with applicable interest under Section 28AA and penalty

under Section 112(a)/114A of the Customs Act, 1962 read with Section 28 of the

Customs Act, 1962.

13. In view of the above, Consultative Letter No. 408/2023-24 dated 31.08.2023 was

issued to the importer wherein the importer was advised to pay the differential duty

along with applicable interest and penalty if agree with the view of the department on

the subject issue. However, the importer neither paid the differential duty nor submitted

any clarification in the subject matter till date.

14. Consequent upon amendment to the Section 17 of the Customs Act, 1962 vide

Finance Act, 2011, 'Self-assessment' has been introduced in customs clearance. Section

17 of the Customs Act, effective from 08.04.2011 [CBEC's (now CBI(_') Circular No.

17/2011 dated 08.04.2011], provides for self-assessment of duty on imported goods by

the importer himself by filing a bill of entry, in the electronic form. Section 46 of the

Customs Act, 1962 makes it mandatory for the importer to make entry for the imported

goods bY presenting a bill of entry electronically to the proper officer. As per Regplation

4 of the Bill of EntrY (Electronic Declaration) Regulation, 2011 (issued under Section

157 read with Section 46 of the Customs Act1 1962)? the bill of entry shall be deemed to

have been filed and self-assessment of duty completed when) after entry of the electronic

declaration (which is defined as particulars relating to the imported goods that are

entered in the Indian Customs Electronic Data Interchange System) in the Indian

Customs Electronic Data Interchange System either through ICEGATE or by way of data

entry through the service centre, a bill of entry number is generated by the Indian

Customs Electronic Data Interchange System for the said declaration. Thusp under self_

assessment> it 18 the importer who has to ensure that he declares the correct

classification, applicable rate of duty, value, benefit of exemption notifications claimed>

If anY2 in respect of the imported goods while presenting the bill of entry. Thus, with the

introduction of self-assessment by mnendments to Section 172 since (.)8.04.20111 it is

the added and enhanced responsibility of the importer more specifically in the RMS

facilitated Bill of Entry, to declare the correct description> value> notincation9 etc. and to

correctIY classifY, determine and pay the duty applicable in respect of the imported

goods. In other words, the onus on the importer in order to prove that they have

classified the Goods and claimed the notification correctly by giving the complete

description of the goods. Knowing the facts that the goods are parts of pens and pencils

lnstead of pens and pencils itself, the importer wrongly claimed the lower rate of luST



@ 12% under Sr. No. 232 and Sr. No. 233 of Schedule II of the Notification No. 01/2017

dated 28.06.2017 instead of its residual entry at S. No. 453 of Schedule III of the said

notification as the serial number 232 and 233 of schedule II only covers the pens of

heading 9608, it doesn't cover the parts of the pens of heading 9608, is nothing but

suppression of information with an intent to get financial benefit from the said

notification. The parts of the pens of heading 9608, having not been covered in any other

schedule of the Notification No. 01/2017 dated 28.06.2017, are classifiable under

residual entry at Sr. No. 453 of Schedule III of the said notification which covers "Goods

which are not specifIed in Schedule I II, IV, Y or VI". The goods are thus classifiable under

Schedule III of the said notification attracts IGST @ 18%.

15. In the instant case, the importer knew that the impugned goods are not pens of

heading 9608, rather parts of pens of heading 9608 and hence the impugned goods fall

under Sr. No. 453 of Schedule Ill of the IGST Notification No. 01/2017 dated

28.06.2017. However, the importer wrongly claimed the IGST @ 12% under Sr. No. 232

and 233 of Schedule II of IGST Notification No. 01/2017 and thus short paid the IGST

by 6%. In view of this fact, the importer deliberately mis-declared the goods with an

intention to evade IGST by paying at lower rate in order to get financial benefits and

thus suppressed the facts with intention to evade duties of customs. Therefore, the

matter falls under the purview of Section 28(4) of the Customs Act, 1962 and the subject

goods are liable for confiscation under Section 111(m) of the Customs Act, 1962.

16. The Importer for the acts of omission and commissions mentioned above has

rendered themselves liable for penal action under section 112(a) of the Customs Act,

1962. As the short levy has occurred due to willful mis- statement, suppression of fact

to evade duty, the importer is also liable for penalty under section 114A of the Customs

Act, 1962.

17 From the above, it is clear that:-

a) The importer failed to assess and discharge the customs duty (IGST) correctly

on parts of pens of heading 9608, imported by them under Bills of entry as

shown in the Table A to this Notice, under correct entry of the Notification

No. 1/2017-1GST by suppressing the facts and thereby contravened the

provisions of Section 46 the Customs Act, 1962.

b) The importer failed to differcntiate between the complete pens and the parts

of pens of heading 9608; and thus failed to avail appropriate serial number

of the Notification No. 1/2017-1GST and assess the impugned goods viz.,

parts of pens of heading 9608 correctly and properly under self- assessment

system resulting in short payment of IGST amounting to Rs. 404 1/-, with an

intention to pay the customs duty with lower rate of IGST and thereby

contravened the provisions of Section 17(1) of the Customs Act, 1962.
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c) in view of the above, there is mens rea on the part of the importer to evade

customs duty by wrong availment of relevant serial number of the

NotificatIon No. 1/2017-1GST and thereby payment of duty with lower rate of

customs duty (IOST). This act of the importer rendered the impugned goods

liable for confiscation under Section 111(m) of the Customs Act, 1962 and

importer is liable for penal action under Section 114(A) and and/or 112(a) of

Customs Act, 1962

18. In view of the above, the importer, M/s. MSQ INTERNATIONAL (IEC- 3 17524224)

having address RNO 719 PLOT NO 11 LOTUS COLONY, AB DUL HAMID MARG

GOVINDI, Mumbai, Maharashtra-400043 was issued Show Cause Notice asking them

as to why:-

(a) The subject goods should not be confiscated under Section III(m) and/or III(o)
of the Customs Act, 1962;

(b) The IGST should not be rejected @ 12% and the IGST should not be assessed @

18% in terms of Sr. No. 453 of Schedule III of the IGST Notification No. 01/2017

dated 28.06.2017;

(c) The differential IGST amounting to Rs. 4,041/- (Four Thousand Forty-One only)

should not be demanded and recovered from the importer under section 28(4) of

the Customs Act, 1962;

(d) The applicable interest on the amount specified above should not be recovered

from them in terms of section 28AA of the Customs Act, 1962.

(e) Penalty should not be imposed on him under Section 112(a) /114Aof the
Customs Act, 1962.

PERSONAL HEARING AND WRITTEN SUBMISSIONS

19. The noticee was given opportunities for Personal Hearing on 30.04.2025,
15.05.2025, and 10.06.2025 with prior intimation. However, the importer neither
submitted any reply to the SCN nor any one appeared for the personal hearing on the
scheduled dates. However, the importer had been given sufficient opportunities in
compliance of principle of natural justice however the importer did not avail the same.
I, therefore, in terms of Section 122A of the Customs Act, 1962 proceed to decide the
case ex-parte on the basis of available record.

DISCUSSION AND FINDINGS

20. 1 have carefully gone through the facts of the case. I have carefully gone through

the records of the case as filed Bills of Entry mentioned in Table - A for the clearance of

"PEN REFILL 625 kgs" under ITCHS Code 96086090. The Assessable value of the goods

is Rs. 60680.25/- and paid IGST@12% as per Sr. No. 232 and Sr. No. 233 of Schedule

II of Notification No. 01/2017 on these items.

21. 1 find that the issue involved in the case is as to whether the importer has

correctly classified the subject goods under CTH 96086090 and claimed IGST @12%,
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or, as proposed by the impugned notice, the goods having description “PEN REFILL 625 '

kgs” merit classification under 96086090 attracting IGST at the rate of 18% under SI.

No. 453 of the Schedule III of the IGST notification No. 1/2017-1ntegrated Tax (Rate)

dated OI.07.2017 as amended. I find that CTH 960860 covers “ Goods which are not

specIfied fn Schedule I Il, IX Vor VP . As is evident from the declared description the

imported goods are not pen and pencils and are, therefore, the goods do not eligible for

lower rate of IGST i.e., 12%. I find that the impugned goods attract IGST rate @

18%under SI. No. 453 of the Schedule III of the IGST notification No. 1/2017-1ntegrated

Tax (Rate) dated 01.07.2017 as amended. Consequently, I hold that the importer has

evaded payment of IGST amounting to Rs. 4041.3/- as indicated in Table-A.

22. For the clarity of the matter I find it. relevant to reproduce the HSN Explanatory

Notes for 'parts' under heading 9608 here.

“ The heading also covers identifIable parts not more specifIcally included

elsewhere in the Nomenclature. For example: Pen nibs of any design including

unfInished Mbs roughly cut to shape; clips; reNts for baltpoint pens, comprising

the ball point and the ink reseruoir; holders for the ball points or fetts of marking

stylographs; ink-flow regulators; barrels for pens or pencils of this heading; pIling

or propelling mechanisms; inks acs of rubber or other materials; point protectors;

interchangeable renew rib units comprising rib, feed and collar; rab points (or pen

points)which are small balls made from platinum alloys or from certain tungsten

alloys used for pointing the tips of pen nibs to prevent premature wear.”

From the above, it is clear that the parts of Pens and Pencils of heading

9608 and 9609, having not been covered in any other schedule of the said

notification, are classifiable under residual entry at Sr. No. 453 of Schedule III

of the said notification which covers “ Goods which are not specifIed in Schedule

I II, IV, V or VP . Therefore, the subject goods are rightly classifiable under

Schedule III of the said notification attracts IGST @ 18%, hence, IGST should

have been levied @ 18% on the subject goods. I hold that the importer has evaded

payment of differential duty amounting to Rs. 4041/- as indicated in Table-A.

23. Consequent upon amendment to the section 17 of the Customs Act, 1962 vide

Finance Act, 2011; 'Self-assessment’ has been introduced in Customs clearance. Under

self-assessment, it is the importer who has to ensure that he declares the correct

classification, applicable rate of duty, value, benefit of exemption notifications claimed,

if any, in respect of the imported goods while presenting the Bill of Entry. Thus, with

the introduction of self-assessment by amendments to section 17, since 08.04.2011, it
is the added and enhanced responsibility of the importer, to declare the correct

description, value, notification, etc. and to correctly classify, determine and pay the duty

applicable in respect of the imported goods.

24. In view of the facts as stated above, I hold that the importer has willfully mis-

declared, mis-stated and mis-classified the impugned goods, thereby evading payment

of applicable IGST resulting in a loss of Government revenue of Rs. 4041/- and in turn
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accruing monetary benefit to the importer. Since the importer has willfully mis-stated,

mis-represented and suppressed the facts with an intention to evade applicable duty,

provisions of Section 28(4) are invokable in this case. As the IGST, as applicable, so

evaded, is recoverable under section 28(4) of the Customs Act, 1962. Interest on delayed

payment of the same is also recoverable from the importer under the provisions of

section 28AA of the Customs Act, 1962. In addition, the importer has rendered himself

liable for penalty under section 114A of the Customs Act, 1962.

4

25. 1 find that by willfully stating an incorrect classification for claiming a lower rate

of IGST, the importer has rendered the impugned goods liable for confiscation under

section 111(m) of the Customs Act, 1962, and therefore also have rendered themselves

liable for penalty under section 114A of the Customs Act, 1962. Further, I find that the

said goods are not available for confiscation. However, I rely on the ratio laid by the

Hon1)le Madras High court decision in the case of M/s Visteon Automotive System India

Limited [2018(9) G.S.T.L. 142 (Mad.)] wherein Honl)Ie High Court held that physical

availability does not have any significance for imposition of redemption fine under

Section 125 of the Customs Act, 1962. 1 am, therefore, inclined to impose a redemption
fine in lieu of confiscation under Section 125 of the Act.

26.

order:
In view of the factual details of the case as discussed above2 1 pass the following

ORDER

I order to reject the self-assessment done by the importerp M/s MSQ

INTERNATIONAL(IEC-317524224) for the imported goods mentioned of the Bill

of EntrY as detailed in Table -A and order to re-assess the goods with IGST @

18% as per Sr. No. 453 of Schedule III of Notification No. O1/2(.)17.

I confirm the demand of differential duty of Rs. 4,041/- (Rupees Four thousand

FortY One OnIY) on M/s. MSQ INTERNATIONAL (IEC-317524224) under section

28(4) of the Customs Act, 1962 along with applicable interest under section 28AA
ibid

I hold the goods valued at Rs. 60,680/- (Rupees Sixty Thousand Six Hundred

Eighty only) liable for confiscation under Section 111(m) of the Customs At.19

1962. However, as the goods are not available for such confiscation, I impose a

redemption fine of Rs. 6,000 /- (Rupees Sh Thousand Only) which shall be

recovered from the importer under section 125 of the Customs Ac.'tp 1962 in lieu
of confiscation

I impose a penaltY of Rs. 4,041/- (Rupees Four Thousand Forty One Only) and

applicable interest on the importer2 M/s. MSQ iNTERNATioNAL (iEC_

317524224) under section 114A of the Customs Ac'tp 1962. However9 such

penalty would be reduced to 25% of the total penalty imposed under section 1 14A

of the Customs Act, 1962 if the amount of duty as confirmed above, the interest
and the penaltY is paid within 30 (thirty) days of communication of this order, in

terms of first proviso to Section 114A of the Customs Act, 1962. Since penalty
has been imposed under section 114A

1.

11 .

111 .

IV .
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v. I refrain from imposing penalty under Section 112 as the penalty is imposed

under section 114A of the Customs Act, 1962. 1 also refrain from imposing

penalty under Section 114AA on the importer.

b

27. This order is issued without prejudice to any other action that may be taken in

respect of the goods in question and/or against the persons/ arms concerned, or any

other person, if found involved under the provisions of Customs Act, 1962, and/or any

other law for the time being in force in the Republic of India.

r
73
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Mishra)
Ir of CustomsAssistant

Group 2(G), NS-I, JNCH

To,

M/s. MSQ INTERNATIONAL (IEC-317524224) En ct 86 O 876 zsJN/ Lt . to fIt Mr
Address: RNO 719 PLOT NO 11 LOTUS COLONY, ABDUL HAMID MARG ' ' ’
GOVINDI, Mumbai, Maharashtra-400043.

Copy to:

1. The Deputy Commissioner of Customs, CRAC, JNCH.
2. The Deputy Commissioner of Customs, Central Adjudication Cell, JN(;H.
3. Notice Board

4. Office Copy iM}a
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